You Be the Judge:
The 1st Amendment and Freedom of Religion
Part I:  The First Amendment

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances. 

1.  What two religious freedoms are protected in the 1st amendment?

Part II:  The Free Exercise Clause and The Sherbert Test
In South Carolina, Adell Sherbert, a Seventh-Day Adventist was fired from her job because she refused to accept a schedule requiring her to work on Saturday, her Sabbath, and then was refused state unemployment compensation.  In her case, the Supreme Court articulated three questions to decide whether freedom of religion had been violated:

a. Has the religious freedom of a person been infringed or burdened by some government action?  (If the answer is no, then the law is constitutional.  If the answer is yes, then the second question must be asked)

b. If so, is there a “compelling state interest” that would nonetheless justify the government action?  (If the answer is yes, then the law is constitutional.  If the answer is no, then the third question must be asked)

c. Finally, is there any other way the government can be satisfied without restricting religious liberty?  (If the answer is no, then the law is constitutional.  If the answer is yes, then the law is unconstitutional)

In the case of Adell Sherbert, the Supreme Court ruled:

a. Has the religious freedom of a person been infringed or burdened by some government action?  Yes.  Adell Sherbert lost her job because the demands of the job conflicted with her religious beliefs.
b. If so, is there a “compelling state interest” that would nonetheless justify the government action?  No.  The government did not have a compelling reason to withhold unemployment compensation.
c. Finally, is there any other way the government can be satisfied without restricting religious liberty?  Yes.  The government should give Adell Sherbert unemployment.
You Be The Judge: The Free Exercise Clause and the Sherbert Test

For the court case below, apply the three-question “Sherbert Test” (above) to determine whether or not the government action was constitutional:
1.  To the Santeria Church in Hialeah, Florida, animal sacrifice is a significant part of their religion.  Typically, chickens and goats are sacrificed.  They use animal sacrifice in four instances:  birth, death, marriage and illness.  In most cases church members will eat the animal after the ceremony.  In 1987, the city council prohibited animal sacrifice within the city limits.  The city laws allowed Jewish kosher slaughter, as well as butcher shop and restaurant slaughter.  Were the city council laws constitutional? (Church of the Lukumi Babalu Aye v. City of Hialeah)
Part III:  Establishment Clause and the Lemon Test

Three separate cases from Pennsylvania and Rhode Island were joined together because they all involved public assistance to private schools, some of which were religious. Ultimately, the Court Decision has become known by the first case in the list: Lemon v. Kurtzman. 

Pennsylvania's law provided for paying the salaries of teachers in parochial schools, assisting the purchasing of textbooks, and other teaching supplies, as required by Pennsylvania's Non-Public Elementary and Secondary Education Act of 1968. In Rhode Island, 15% of the salaries of private school teachers was paid by the government as mandated by the Rhode Island Salary Supplement Act of 1969. In both cases, the teachers were teaching secular, not religious, subjects. 

The three-pronged “Lemon Test” for constitutionality under the First Amendment was defined in the majority opinion written by Chief Justice Warren Burger in Lemon v. Kurtzman (June 28, 1971) as 

a.  First, does the law have a secular legislative purpose?  (The answer must be yes, or the law is unconstitutional)

b.  Second, does the principal or primary effect of the law neither advance nor inhibit religion? (The answer must be yes, or the law is unconstitutional)

c.  Finally, does the law foster an excessive government entanglement with religion? (The answer must be no, or the law is unconstitutional).

If the statute does not satisfy ALL THREE questions, then it is considered unconstitutional.  

In the case of Lemon v. Kurtzman the Supreme Court ruled:

a. Does the law have a secular legislative purpose?  Yes.  
b. Second, does the principal or primary effect of the law neither advance nor inhibit religion? Yes.
c.  Finally, does the law foster an excessive government entanglement with religion?
Yes.  According to Chief Justice Warren Burger, the state, “...has not, and could not, provide state aid on the basis of a mere assumption that secular teachers under religious discipline can avoid conflicts. The State must be certain, given the Religion Clauses, that subsidized teachers do not inculcate religion…”.  Because the schools concerned were religious schools, because they were under the control of the church hierarchy, and because the primary purpose of the schools was the propagation of the faith, a “...comprehensive, discriminating, and continuing state surveillance will inevitably be required to ensure that these restrictions [on religious utilization of aid] are obeyed and the First Amendment otherwise respected.”
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For the court case below, apply the three-question “Lemon Test” (above) to determine whether or not the government action was constitutional:
1.  On June 14, 1954, Congress unanimously ordered the inclusion of the words "Under God" into the nation's Pledge of Allegiance.   Michael Newdow challenged the inclusion of these words.  In 2002 the 9th Circuit Court of Appeals found that the words “under God” in the Pledge of Allegiance violated the 1st Amendment.  Elk Grove Unified School District appealed to the Supreme Court and thus, on March 24, 2004, the Supreme Court heard the case of Elk Grove Unified School District v. Newdow.

